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LORETTA A. PRESKA, U.S. D.J.:

Def endant Nortel Networks Corporation (“Defendant” or “Nortel”)
presently noves to dism ss the derivative action filed by Plaintiff
Local s 302 and 612 of the International Union of Operating Engineers
- Enpl oyers Construction Industry Retirenment Trust and Plaintiff
I ndi ana El ectrical Wrkers Pension Trust Fund | BEW (collectively,
“Plaintiffs”). Counsel appeared on August 2, 2005 for oral argunent
on the notion. Upon consideration of the parties’ witten and ora

subm ssions, Nortel’s notion to dismss is granted.

l. Backgr ound

Nortel is a federally chartered Canadian corporation with its
headquarters and princi pal place of business in Branpton, Ontari o,
Canada. (Conpl., 9 60(a).) Nortel is a supplier of networking
products using wireless and wireline technologies. (l1d., 11 7, 18.)

On February 15, 2001, Nortel publicly announced that it would

not grow as robustly as it had projected in previous nonths. (ld.,



1 20.) This announcenent triggered a substantial drop in Nortel’s
stock price. 1d. Twenty-five class actions were subsequently fil ed,
alleging that Nortel’s prior forecasts constituted securities fraud.
(1d., 1 23.) Those cases are ongoi ng and have been consol i dated
before the Honorable Richard M Berman (“Nortel 17).

On Cctober 23, 2003, Nortel publicly announced that it would
file a restatenment of certain past financial statenents, adjusting
approxi mately $952 nmillion in liabilities that were recorded
incorrectly. (l1d., 1 32.) Nortel’s Audit Conmittee then initiated an
i ndependent investigation of the circunstances between the fourth
quarter of 2002 and the end of 2003 that caused the irregularities.
On March 10, 2004, Nortel issued a press release describing the need
for a further restatenent to correct additional errors regarding
liabilities that had been since detected. (1d., ¥ 35.) Shortly
thereafter, Nortel term nated for cause its Chief Executive Oficer,
Chi ef Financial Oficer and Controller, each of whomis a naned
defendant in this case. The March 10, 2004 press rel ease inspired
anot her series of class actions (“Nortel I1”) alleging the
mani pul ati on of reserves to achieve earnings targets. Those |awsuits
are ongoi ng have al so been consolidated before this Court.

Plaintiff Indiana Electrical Wrkers Trust Fund | BEW (the
“Electrical Wrkers Fund”) was one of the parties that originally
filed a conplaint in Nortel Il. On July 1, 2004, this Court
designated lead plaintiffs and | ead counsel, which did not include

the Electrical Wrkers Fund or its counsel. (Decl. of Tai H Park
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(“Park Decl.”), dated May 26, 2005, Ex. A.) One week later, on July
8, 2004, the Electrical Wrkers Fund demanded by letter (the “Denand
Letter”) that Nortel’s Board investigate the allegations set forth in
a 111-page draft conplaint attached to the letter. (Park Decl., EX.
B.) The Demand Letter drew heavily fromthe allegations of Nortel |
and Nortel 11, though Plaintiffs claimthat the |letter expands upon
the scope and magnitude of those allegations. The Demand Letter al so
requested that the Nortel Board comrence | egal proceedi ngs agai nst a
nunber of current and fornmer directors and enpl oyees of Nortel. (1d.,
Ex. B, 1 5.)

By July 20, 2004, Nortel’'s Corporate Secretary sent a letter in
response, stating that the Nortel Board would review the natters
di scussed in the Demand Letter, would consider appropriate procedures
to evaluate those matters and woul d provide a fuller response in due
course. (ld., Ex. C, 1 2.) The Nortel Board then convened a speci al
subcomm ttee conprised of the single new Board nenber who had not
been listed as a potential defendant in the draft conplaint, Dr.
Manfred Bi schoff. Dr. Bischoff was appointed to the Board in Apri
2004, well after the alleged nal feasance occurred. (Conpl., ¥ 73.)

Not wi t hst andi ng Nortel’s response letter of July 20, 2004,
Plaintiffs filed the present Conplaint on July 30, 2004. The five-
count Conplaint alleges that certain of the individual defendants
engaged in accounting inproprieties from 2000 to 2004, creating a
di storted picture of Nortel’s financial condition to inflate

artificially Nortel’s stock price, that individual defendants



unjustly enriched thensel ves by taking certain bonuses tied to
Nortel’s allegedly inflated performance, and that Nortel was injured
as a result.! (Conpl., 19 6-38, 40-44.) The Electrical Wrkers Fund
subsequently filed a voluntary disnmi ssal of its conplaint in Nortel
I1. (Park Decl., Ex. D.)

Since the filing of the Conplaint, Nortel has continued to take
renmedi al action. On January 11, 2005, Nortel publicly filed a
restatenent of financial data dating back to 2001, taking into
account revenue adjustnments from 2001 to 2003. Nortel published a
summary of the findings of its internal investigation and announced
that the independent review of revenue adjustnents for 2000 and 2001
was underway and woul d continue. Additionally, Nortel has denanded
the return of bonus paynents fromterm nated enpl oyees, and on
January 31, 2005, Nortel commenced | egal action in Canada agai nst the

former Chief Executive Oficer, Chief Financial Oficer and

! Recent events in Canada al so provi de rel evant background
to this case. On July 28, 2004, two days prior to the filing of
this action, certain sharehol ders of Nortel comrenced an
“oppression” proceeding in Ontario, seeking renedies for alleged
injuries to shareholders. (Park Decl., Ex. E) Plaintiffs in
t hat case have asked the Canadian court for: (1) a declaration
that Nortel and certain of its directors and officers have
contravened Section 241 of the Canadi an Busi ness Corporations Act
(“CBCA”) and have “oppressed, unfairly prejudiced or unfairly
di sregarded the interests of” plaintiffs and other class nenbers
by approving and payi ng certain bonuses; (2) an order directing
an investigation into Nortel’s paynents under its bonus program
(3) an accounting fromcertain directors and officers of the
benefits they received under the bonus program and (4) a
declaration that certain of Nortel’s directors and officers
caused the oppression. (l1d., Ex. E, 1 2.) The Canadi an case
appears to resenble closely the instant case.
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Controller who refused to conply with the request to return the
bonuses. (Park Decl., Ex. G)

Nortel filed the present notion to dismss, contending that: (1)
Canadi an | aw applies to Plaintiffs’ derivative action, and pursuant
to the CBCA, a derivative action against a Canadi an corporation mnust
seek | eave of a specifically enunerated Canadian court; and (2)
Plaintiffs have not allowed Defendant sufficient tinme to respond to

their demand as required under the CBCA.

Il. Standard for a Motion to Disniss

In deciding a notion to dismss under Fed. R Civ. P. 12(b)(6),
| nmust view the conplaint in the |ight nost favorable to the

plaintiff. Yoder v. Othonol ecular Nutrition Inst., Inc., 751 F.2d

555, 562 (2d Cir. 1985)(citing Conley v. G bson, 355 U S. 41, 47-48

(1957)). | nust accept as true the factual allegations stated in the

conpl aint, Zinernon v. Burch, 494 U S. 113, 118 (1990), and draw all

reasonabl e inferences in favor of the plaintiff. Scheuer v. Rhodes,

416 U. S. 232, 236 (1974); Hertz Corp. v. Cty of NY., 1 F.3d 121,

125 (2d GCir. 1993). A notion to dismss can only be granted if it
appears beyond doubt that the plaintiff can prove no set of facts in
support of its claimwhich would entitle plaintiff to relief. Conley

v. G bson, 355 U S. 41, 45-46 (1957).

I11. Discussion

A. Excl usi ve Jurisdiction of the Canadi an Courts

Plaintiffs base their derivative suit on diversity of

citizenship. (Conpl., T 58.) Accordingly, New York State conflict
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of |l aw analysis applies. See ArochemlInt’l, Inc. v. Buirkle, 968

F.2d 299, 269-70 (2d Cir. 1992); Hausnman v. Buckley, 299 F.2d 696,

700 (2d GCir. 1962). 1In considering derivative actions, the Court of
Appeal s has unanbi guously held that such actions are governed by the
| aws of the forum of the conpany’s incorporation:
The right of a sharehol der to object to conduct
occurring in the operation of the corporate
enterprise is determined by the | aw of the state
of incorporation. This includes acts that are
beyond t he purposes of incorporation, acts which
are prohibited either by the state of
i ncorporation or by the state where the acts are
to be perforned and the acts which are alleged to
be beyond the authority of the officers or
di rectors.
Hausman, 299 F.2d at 702-03 (internal citations omtted). This
“internal affairs” choice of |law doctrine is “well established and
generally foll owed throughout this country.” 1d.
The internal affairs doctrine is equally applicable to a
foreign corporation. 1d. at 702-06 (applying Venezuelan law to
di sm ss a derivative action brought on behalf of a corporation

chartered in Venezuel a); Batchelder v. Kawanpto, 147 F.3d 915, 922

(9th Gr.), cert. denied, 525 U. S. 982 (1998)(di sm ssing derivative

action fil ed agai nst Japanese conpany, where there was no standi ng

under Japanese | aw).?

2 Further, stockholders inpliedly consent to be governed by
the law of a corporation’s state of incorporation when they
purchase stock in the conmpany. See G oomyv. Mrtinmer Land Co.,
192 F. 849, 852 (5th Cr. 1912)(“Stockholders . . . were
i mpliedly bound by such [state] |laws as part of the organic |aw
of the corporation of which they were nenbers.”); Fleeger v.
Clarkson Co. Ltd., 86 F.R D. 388, 395 (N.D. Tex. 1980) (quoting
Goom. Here, Plaintiffs, as Nortel stockhol ders, have agreed to
be bound by the CBCA




Nortel is a Canadi an company incorporated under the CBCA.
(Conpl ., ¢ 60(a).) Section 239 of the CBCA provides the governing
| aw for derivative actions agai nst Canadi an cor porations and
enuner ates specific Canadi an courts where such actions may
exclusively be heard.® Section 239(2) states that “no action nay be
brought . . . unless the court is satisfied that [the conditions
precedent have been net],” and the term“court” is defined in Section

2 of the CBCA as vari ous enunerated Canadi an courts.*

’The full text of Section 239 reads:

Commenci ng derivative action

239. (1) Subject to subsection (2), a conplainant may apply
to a court for leave to bring an action in the name and on
behal f of a corporation or any of its subsidiaries, or
intervene in an action to which any such body corporate is a
party, for the purpose of prosecuting, defending or

di scontinuing the action on behalf of the body corporate.

Condi ti ons precedent

(2) No action may be brought and no intervention in an
action may be nade under subsection (1) unless the court is
satisfied that

(a) the conplainant has given notice to the directors of the
corporation or its subsidiary of the conplainant’s intention
to apply to the court under subsection (1) not |ess than
fourteen days before bringing the application, or as

ot herwi se ordered by the court, if the directors of the
corporation or its subsidiary do not bring, diligently
prosecute or defend or discontinue the action;

(b) the conplainant is acting in good faith; and

(c) it appears to be in the interests of the corporation or
its subsidiary that the action be brought, prosecuted,

def ended or di sconti nued.

(1) Inthis Act, . . . “court” neans:
(a) in the Province of Newfoundl and, and Prince Edward
I sland, the trial division or branch of the Suprene
Court of the Province,
(a.1) in the Province of Ontario, the Superior Court of
Justi ce,
(continued. . .)



Bot h Canadi an and United States courts have nmade cl ear that
where the CBCA specifically establishes exclusive jurisdiction over

an action, that choice of forumnust be respected. In Nova Ban-Corp

Ltd. v. Tottrup, [1990] 1 F.C. 288 (F.C.T.D.), plaintiffs brought a

derivative action under the predecessor to Section 239 in the Federa
Court of Canada. Wiile plaintiffs had been given | eave to proceed by
the Court of the Queen’s Bench in Al berta, when the plaintiffs sought
relief in the Federal Court of Canada, the Court held that plaintiffs
must bring their derivative action in one of the enunerated Section 2
courts. “It is clear from subsections 232(2) and 234(2) that the
action or application when brought must also be brought in the
“court” as defined; nanely, in Alberta, in the Court of Queen's

Bench.” 1d. at 293. See also Anderson v. Ralston Court Ltd., [1993]

B.C.J. No. 2700 (Prov. C.)(Q)(provincial court |lacked jurisdiction
over action filed under British Colunbia Corporations Act because Act
defines a court as British Col unbia Suprene Court).

United States Courts have followed this reasoning in deferring

to Canadian courts. In Taylor v. LSI Logic Corp., 715 A 2d 837 (Del.

1998), the Del aware Suprene Court held that it |acked jurisdiction

(conti nued. ..)

(b) in the Provinces of Nova Scotia and British

Col unmbi a, the Suprene Court of the Province

(c) in the Province of Mnitoba, Saskatchewan, Al berta
and New Brunswi ck, the Court of Queen’s Bench for the
Pr ovi nce,

(d) in the Province of Quebec, the Superior Court of
t he Province, and

(e) the Supreme Court of Yukon, the Suprene Court of
the Northwest Territories and the Nunavut Court of
Justi ce.



over a sharehol der action seeking an oppression renedy pursuant to
Section 241 of the CBCA -- Section 241, |like Section 239, contains

express references to enunerated “courts.” Relying on Nova Ban- Corp,

the Tayl or court hel d:

We, therefore, find that it was the intent of the
Par | i ament that actions brought under Section 241
of the Canada Business Corporations Act be
brought only in the courts of Canada identified
in Section 2 of the Canadi an Act.

Taylor, 715 A 2d at 841; see also Ison v. E. 1. DuPont de Nenmours &

Co., Inc., 729 A 2d 832, 838 (Del. 1999)(construing Tayl or, Suprene
Court of Del aware observed that the “Canadian |aw at issue actually
required adjudication in a Canadian Court |eaving the Court of
Chancery with no subject matter jurisdiction”).?

Appl yi ng Hausman, the internal affairs doctrine and the
Taylor line of cases to the present facts, there is no doubt that
Canadi an | aw applies to Plaintiffs’ clains and that Section 239 of
the CBCA requires Plaintiffs to seek | eave of a Canadi an court
specifically enunerated in Section 2 of the CBCA. Accordingly, this
Court cannot properly exercise jurisdiction over Plaintiffs’

derivati ve acti on.

> Nord Resources Corp v. Nord Pacific, (2003), 35 B.L.R
(3d) 260 brings the Taylor line of cases full circle.
Plaintiffs, having filed a derivative action in a New Mexico
state court, noved to stay proceedi ngs before the New Brunsw ck
Court of the Queen’s Bench in a parallel action brought under the
New Brunsw ck Corporations Act, which, |ike Section 239 of the
CBCA, defines “court” as a specific Canadian court. The New
Brunswi ck Court held that the New Mexico court did not have
subj ect matter jurisdiction over the derivative action and thus
that the Canadi an action should proceed. 1d. at 35 B.L.R (3d)
260.




Despite this relatively straightforward application of Hausnan
and the internal affairs doctrine, Plaintiffs attenpt a theory by
whi ch their derivative action sidesteps the internal affairs doctrine
allowing it to proceed in this Court. Plaintiffs initially maintain
that they are not obligated to bring their derivative action under
the CBCA and may instead bring their action under Sections 626 and
1319 of the New York Business Corporations Law (“NYBCL”), which
al | ows sharehol ders of a foreign corporation to sue derivatively in
the State of New York.?®

Wiile Plaintiffs seemto suggest that this choice al one
resolves this notion in their favor, Section 626 by no neans obvi ates
the choice of |aw analysis that nust proceed in any action based on
di versity of citizenship. New York Courts nust |ook to the | aw of
the state of incorporation for all principles that will govern the

action. See Lewis v. Dicker, 459 N Y.S. 2d 215, 216 (Sup. C. Kings

® Indeed, Plaintiffs also suggest that they are free to
bring their derivative action under Canadi an common | aw rat her
than the CBCA, as the CBCA (and specifically § 122(1)) is nerely
a codification of pre-existing coomon law. (Pl’s. Br, 5.)
However, Canadi an courts have addressed this issue and held that
the comon | aw of derivative actions has been superceded by the
statutory |law of the CBCA. See Shield Dev. Co. v. Snyder, [1976]
3 WWR 44 (enactnent of British Colunbia s statutory anal ogue
to CBCA Section 239 abrogated the common | aw derivative renedy);
Farnham v. Feingold, [1973] 2 OR 132 (anal ogous section of
Ontari o Business Corporations Act “enbraces all causes of action
under any statute in law or in equity, that a sharehol der may sue
for on behalf of a corporation”). The cases that Plaintiffs cite
in support of their common | aw derivative action argunent, In re
Credit Canadien Inc., [1937] S.C.R 305 and Peso Silver M nes
Ltd. (N.P.L.) v. Cropper, [1966] 58 D.L.R (2d) 1, were both
deci ded years before the CBCA was enacted in 1975 and are
accordingly irrelevant (Peso appears to have been m stakenly
cited by Plaintiffs as being decided in 1996 as opposed to 1966).
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County 1982) (NYBCL 8§ 1319 is “not a conflict of laws rule, and does
not conpel the application of New York domestic |aw to derivative
clainms; instead, |law of state of incorporation applies); In the

Matter of CPF Acquisition Co., 682 N Y.S.2d 3 (App. Div. 1st Dep’'t

1998) (remandi ng case where trial court erroneously applied demand
requi renment under NYBCL § 626 rather than those of Del aware, the

state of incorporation); Hart v. General Mtors, 517 N.Y.S. 2d 490,

492 (App. Div. 1st Dep’'t 1987) (appl yi ng Del aware | aw regardi ng
adequacy of plaintiff’s demand because “[0] ne of the abiding
principles of the |aw of corporations is that the issue of corporate
governance, including the threshold denand issue, is governed by the
| aw of the state in which the corporation is chartered”).

Faced with the choice of |aw analysis, therefore, Plaintiffs
respond to Hausnman and the internal affairs doctrine in two ways.
Plaintiffs argue: (1) that Hausman is distinguishable fromthe
present facts; and (2) that Section 239 of the CBCA is procedura
rat her than substantive and therefore should not bar the derivative
action fromcontinuing here. Both argunments are wi thout nerit.

Plaintiffs address Hausman in a single footnote. (Pl’s. Br. at
18, n.17.) Plaintiffs argue that because Hausnan concerned a
requi renent under Venezuelan |aw that the derivative plaintiff obtain
the approval of a majority of the Venezuel an conpany’s sharehol ders
prior to conmencing the derivative suit — a requirenent not inposed
by the CBCA — that Hausnman is inapposite to this case. 1In essence,
Plaintiffs argue that because the specific requirenents of Venezuel an

| aw and the CBCA are not identical, the principle enunciated in

11



Hausman, that a court nust follow the internal affairs doctrine and

| ook to the law of the forum of incorporation in adjudicating clains,
is inapplicable. Plaintiffs are sinply wong; the difference between
Venezuel an corporate law s majority requirenent and the CBCA' s
requirenent that a plaintiff seek |leave of a specifically enunerated
Canadi an court before bringing a derivative action agai nst a Canadi an
corporation does not dimnish the rel evance of the principles of the
Hausman case to the present facts.’

Plaintiffs al so argue that the | eave of court requirenent
contained in Section 239 of the CBCA is procedural rather than
substantive and, therefore, should not act as a bar to continuation
of their derivative action before this Court. Plaintiffs cite

Wodling v. Garrett Corp., 813 F.2d 543, 551-52 (2d Cir. 1987), for

the proposition that choice of law rules are designed only to inport
anot her forum s substantive |aw, not procedural |aw, however,
Plaintiffs have not and, indeed, cannot show that Section 239 of the

CBCA is nerely procedural.

"Wiile Plaintiffs point to Messigner v. United Canso Q|
and Gas, Ltd., 486 F. Supp. 788, 797-98 (D. Conn. 1980), in
support of their position, there are nmultiple grounds to find
Hausman far nore persuasive authority. Passing for a nonment that
Hausnman i s bi nding and Messinger is not, the Messinger court did
not address any conflict of law principles and failed even to
menti on Hausman. Additionally, because the facts underlying
Messi nger occurred prior to the enactnment of the CBCA, the court
noted that “the new statutes are not directly applicable to the
i nstant case” and appeared to consider the new |law in an advi sory
fashion. |1d. at 793.
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Rel yi ng on an excerpt froma treatise by Dennis H Peterson, a
wel | -regarded Canadian jurist also cited by Defendants, Plaintiffs
attenpt to describe Section 239 as procedural:

The statutory derivative action [CBCA 8§ 239] is a
procedural code that allows certain parties in
certain conditions to enforce rights or renedies
that are otherwi se available to the corporation as
a question of substantive |aw.
DeENNl S H. PETERSON, SHAREHOLDER REMEDIES IN CANADA 8§ 17.28 (1989).
Plaintiffs’ attenpt to characterize Section 239 as procedural, which

is based solely on the Peterson quote and the previously

di stingui shed Messi nger case, fails for several reasons.?

8 Over three weeks after Defendants subnmitted their reply
brief inthis case, Plaintiffs sent to the Court a request to
file a sur-reply which actually attached the rather vol um nous
sur-reply that was the very subject of the request. Pursuant to
United States v. International Bus. Mach. Corp., 66 F.R D. 383,
385 (S.D.N. Y. 1975), | rejected the subm ssion:

To permt the . . . papers to acconpany the
request, as they do in the instant case, is to
enabl e the requesting party to acconplish its
goal of placing the papers before the court,
t hereby reducing the question of whether the
papers should be accepted for filing to
rel ative uni nportance.

See also Travelers Inc. Co. v. Buffalo Reinsurance Co., 735 F
Supp. 492, 495 (S.D.N. Y. 1990), vac’'d in part on other grounds,
739 F. Supp. 209 (S.D.N Y. 1990).

The reply papers offered additional argunent on the
procedure versus substance question, specifically quoting one of
Def endants’ experts, Stanley M Beck. Plaintiffs argue that M.
Beck unequi vocally stated that the CBCA's derivative action

provi sions are procedural in nature. In 1974, before the CBCA
was passed, M. Beck wote that: “[s]onme of the matters in [the
CBCA's derivative action provisions] . . . are procedural only,”

“attenpts to encourage shareholder litigation and clear the
procedural thicket that all but bl ocks entrance to the courts,”
and “Professor Rostow has characterized such sharehol der actions
as ‘the nost inportant procedure the |aw has yet devel oped to
(conti nued. ..)
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Initially, interpretation of foreign law falls entirely within
the discretion of the Court. As Judge Keenan explained in

Rut gerswerke AG & Frendo S.P. A. v. Abex Corp., No. 93 Civ. 2914, 2002

US Dist. LEXIS 9965 (S.D.N. Y. June 4, 2002):

Federal Rule of Gvil Procedure 44.1 controls
determ nations of foreign law in federal court.
Rule 44.1 gives a district court wide latitude in
resolving issues of foreign law “The court in
determ ning foreign | aw, nmay consider any rel evant
mat eri al or source, including testinony, whether or
not submitted by a party or adm ssible under the

Feder al Rul es  of Evi dence. The court’s
determ nation shall be treated as a ruling on a
guestion of law.” Fed. R Cv. P. 44.1. Because

of this Jlatitude, a <court my reject even
uncontradi cted expert testinony and reach its own
deci sions on the basis of independent exam nation
of foreign legal authorities. See Curtis V.
Beatrice Foods Co., 481 F. Supp. 1275, 1285
(S D.N.Y.), aff’'d, 633 F.2d 203 (2d Cir. 1980).
Mor eover, disagreenment anong |egal experts on
content, applicability, or interpretation of
foreign law, as here, does not create genuine
issues of material fact for summary judgnent
pur poses. See Banco de Credito Indus., S. A V.
Tesoreria GCeneral, 990 F.2d 827, 838 (5th Gr.
1993); Bassis v. Universal Line, S.A , 436 F.2d 64,
68 (2d Cir. 1970); Kashfi_ v. Phibro-Sal onon, Inc.,
628 F. Supp. 727, 737 (S.D.N. Y. 1986).

(continued. . .)

police the internal affairs of corporations.” Stanley M Beck,
The Sharehol ders’ Derivative Action, 52 CanaDl AN BAR Review 159, 168
(May 1974).

Passi ng that these papers were stricken, Plaintiffs
m scharacterize the neaning of their own quoted selections. M.
Beck quite obviously does not address any choice of |law issues in
t hese quotations, and therefore his comments do not bear on the
procedure versus substance argunent at hand. Additionally,
Plaintiff’s carefully chosen quotations are not sufficient to
overcomnme the substantial and detail ed Declaration provided by M.
Beck in support of Defendant’s position. (Decl. of Stanley M
Beck, dated May 15, 2005 (“Beck Decl.”), 11 1-20.)
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Id. at *16. Plaintiff’s singular reference to M. Peterson’s
description of Section 239 of the CBCA as a “procedural code” is
insufficient to find the provision procedural rather than substantive
for choice of |aw purposes. Far nore informative and persuasive was
the Beck Declaration. There, M. Beck, who has nore than 30 years of
experience in corporate and securities law as a fornmer Canadian | aw
prof essor and Dean of Osgoode Hall Law School in Toronto, Canada,
(Beck. Decl., T 4), described the purpose of Part XX of the CBCA:

Part XX, Renedies, Ofences and Puni shnent, of the
CBCA, ss. 238-252, provides a conplete statutory
code for sharehol ders’ renedi es. Part XX
enconpasses derivative actions, an oppression
remedy, restraining and conpliance orders, and
summary conviction offenses for failure to conply
or filing false reports. In addition, under the
very broad powers given to the court under the
oppression remedy section, the court can nake an
order directing an investigation, ordering the
trial of an issue, or ordering the dissolution of

the corporation. In addition, Part XX contains
with it a conplete code for these particular
remedi es.

(Beck Decl., ¥ 7.) He notes that “[c]omon | aw renedi es are

conpl etely ousted by the renedi al code under Part XX of the CBCA.”
ld., 71 10.) Wth respect to the | eave requirenent of Section 239,
M. Beck states:

G ven the definition of court set out above, under
Canadi an law with respect to corporations organi zed
under the CBCA, a court other than a court set out
in section 2 of the CBCA would lack jurisdictionto
entertain a claimunder Part XX of the Act, and in
particul ar a derivative action under section 239.

Id. at T 15. Finally, M. Beck concludes:
Canadi an courts have consistently held that

“matters of internal managenent of a corporation
and questions affecting the status of a

15



corporation” should be determ ned by the courts in
the jurisdiction of the corporation’s domcile.
And given the very broad powers vested in the court
under both the derivative action and the oppression
remedy in Part XX of the CBCA, it is clear under
conflicts of laws principles, apart fromthe very
clear definition of court in section 2 of the
Canada Act, that a derivative action and matters
arising therefromare matters for the courts in the
corporation’s domcile.

Id. at 1 20. | find M. Beck’s Declaration to be a correct statenent
of Canadi an | aw on these topics.

Further, both the Suprene Court and Court of Appeals have found
that demand rules in derivative actions are substantive in nature.

See Kanen v. Kemper Fin. Servs., Inc., 500 U S. 90, 96-97, 108-09

(1991); RCM Sec. Fund, Inc. v. Stanton, 928 F.2d 1318, 1326-27 (2d

Cir. 1991). As stated in Hausnman, “the issue is not just ‘who nay
mai ntain an action or ‘“how it will be brought, but *if’ it wll be
brought.” Hausman, 299 F.2d at 701. No determ nation could be nore
substantive. Accordingly, the CBCA s | eave requirenent is “not a
mere formality” but rather one of several substantive “statutory
preconditions . . . intended to protect the corporation from undue

interference.” Charas v. Sand Tech. Sys. Int’'l Inc., No. 90 Cv.

5638, 1992 U.S. Dist. 15227 at *7 (S.D.N.Y. Cct. 7, 1992).

In sum | find that the internal affairs doctrine nmandates that
the |l aw of the forum of incorporation governs Plaintiffs’ clains.
Nortel is a federally-chartered Canadi an corporation, and, therefore,
the CBCA controls. Section 239 of the CBCA requires that a plaintiff
seek | eave of a specifically enunerated Canadi an court before

proceeding with a derivative action. Plaintiffs did not seek such
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| eave here, and consequently, this Court has no jurisdiction over

Plaintiffs’ claim

B. Failure to Afford Reasonable Tine to Respond to Denand

Pursuant to Section 239(2)(a) of the CBCA a derivative action
cannot be brought unless “the directors of the corporation . . . do
not bring, diligently prosecute or defend or discontinue the action.”
Directors nmust be allowed a reasonable period of tinme to decide
whet her to take the action proposed in a shareholder’s demand | etter,
and a court will not infer that a board has refused to bring an
action sinply because it has not issued a definitive answer. See

Trenblett v. S.C.B. Fisheries, Ltd., [1993] St. J. No. 2455, 1993

A .CWS. J. LEXIS 28013 (Nfl. Supr. Ct. 1993)(sharehol der’s
application for | eave to sue deni ed where board charged with
i nvestigating plaintiff’s demand needed nore tinme to determ ne
whet her | egal action was appropriate).

This principle mrrors the lawin the United States. Fed. R
Cv. P. 23.1 and anal ogous state law rules require that a denmand be
made or that sharehol ders plead with particularity exceptional

ci rcunst ances that would render a denmand futile. See, e.qg., Scalisi

v. Fund Asset Mgnt., L.P., 380 F.3d 133, (2d Cr. 2004); Kaster v.

Modi fication Systens, Inc., 731 F.2d 1014 (2d Cr. 1984); RCM 928

F.2d at 1326; Allison v. Gen. Mtors Corp., 604 F. Supp. 1106, 1112

(D. Del.), aff’d, 782 F.2d 1026 (3d Cir. 1985).
Here, Plaintiffs allowed only ten days to el apse between

Def endant’ s response to the Demand Letter and the filing of this
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Compl ai nt. Defendant received the Demand Letter acconpanied by a
111- page draft conplaint on July 8, 2004. Defendant’s response,
dated July 20, 2004, stated that Defendant would “carefully consider
the matters raised in [the] letter and acconpanyi ng draft conpl ai nt

[and] provide a response . . . in due course.” (Park Decl.

Ex. C, 1 2.) The Board then appoi nted an i ndependent director to

i nvestigate the allegations nmade in the Denmand Letter and to anal yze
whet her such a derivative action would be in the conpany’s best
interests. (Conpl., 1 73.) On July 30, 2004, Plaintiffs comrenced
the derivative action in this Court.

The nere three weeks that Plaintiffs allowed to pass between
the Denmand Letter and the initiation of this action runs entirely
afoul of the cases (both Canadian and United States) considering the
appropriate length of time between a demand and the filing of a
conplaint. Initially, the reasonabl eness of a tine period for
i nvestigating a demand varies “in direct proportion to the conplexity
of the technol ogical, quantitative and |legal issues raised by the
demand.” Allison, 604 F. Supp. at 1117-18. Plaintiffs do not cite a
singl e case, Canadian or otherwi se, to stand for the proposition that
a three-week period between demand | etter and conplaint is sufficient
to investigate the conplex financial and accounting issues at stake
here.

In fact, the relevant case | aw wei ghs heavily against this

notion. See Trenblett, 1993 A CWS.J. LEXIS 28013 at *23-32 (30

days notice not reasonabl e where board’ s decision had to consi der

evol vi ng busi ness consequences); Bellman v. Wstern Approaches Ltd.,
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(1981), 130 D.L.R (3d) 193 (B.C.C A )(finding that a good faith
determination by the board that an action would not be in the best
interest of the conpany “will be a bar to the bringing of a

derivative suit by a shareholder”); Myzes v. WIlch, 638 F. Supp. 215,

21-22 (D. Conn. 1986)(ei ght-nmonth period between denmand and filing of
action deened insufficient given conplexity of |egal issues, ongoing
internal investigation and parallel crimnal investigation); Chara

Inv. Co., Inc. v. Rockefeller, No. Civ. A 14397, 1995 W. 684869 at

*3 (Del. Ch. Nov. 7, 1995)(five-nonth period deened insufficient

gi ven conplicated corporate waste schene); Recchion v. Kirby, 637 F

Supp. 1309, 1319 (WD. Pa. 1986)(two-nonths insufficient given
conpl ex securities fraud all egations).

Plaintiffs respond to this line of cases as they did Section
239's leave requirenent. They describe the required interim period
bet ween dermand | etter and conpl aint as procedural rather than
substantive. That argunent fails here for the sanme reason it failed
above; the determ nation of whether or not a derivative action wl|
be brought is entirely substantive.

At oral argument, Plaintiffs also appeared to suggest that the
14-day notice requirenment contained in the “conditions precedent”
provi sion of Section 239, Section 239(2)(a)(1), was the only waiting
period that the CBCA i nposed on a plaintiff in a derivative action.
Initially, however, to read the 14-day period as the only requirenent

woul d render neani ngl ess the precedi ng cl ause which states that “a
conpl ainant may apply to a court for |leave to bring an action

for the purpose of prosecuting, defending or discontinuing the action
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on behal f of the body corporate.” For that clause to have any
nmeani ng, a corporation nust be afforded reasonable tine to eval uate
and i nvestigate a sharehol der’s demand letter. Trenblett, 1993

A .CWS. J. LEXIS 28013 at *23-32.

Secondly, in addition to the 14-day requirenent, according to
Section 239(2)(c), a court nust determ ne whether it “appears to be
in the interests of the corporation or its subsidiary that the
[derivative] action be brought, prosecuted, defended or
di scontinued.” As the Nortel Board has taken considerable action
since receiving the Plaintiffs’ Denmand Letter (see pgs. 4-5, supra)
and continues to take renedial steps, it is highly doubtful that a
Canadi an court woul d have viewed favorably the three-week w ndow t hat
Plaintiffs all owed Defendants between Demand Letter and Conpl aint,
and Plaintiffs may not sidestep that determ nation by filing their
derivative action here.

Accordingly, even if jurisdiction were present in this court,
Plaintiffs have failed to satisfy the conditions precedent to filing

a derivative action pursuant to Section 239 of the CBCA
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I V. Concl usi on

For the reasons set out above, Defendant’s notion to dismss is
granted. The Cerk of the Court shall mark this action closed and

all pending notions denied as noot.

SO ORDERED

August __ , 2005 LORETTA A. PRESKA, U.S.D. J.
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